
HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL SUIT. 

 
District : Sonitpur  
 

IN THE  COURT  OF  THE  CIVIL  JUDGE  AT  TEZPUR. 
 
 
Present :  Sri  P.C. Kalita, AJS,  
  Civil Judge, 

  Sonitpur,Tezpur. 
 
    Saturday , the    30th day of August, 2014. 
 
   Title  Suit No. 26 of 2008. 
 
Smti Rekha Devi, 

W/O Sri Nantu Sarmah, 

Mission Chariali,    

Mouza- Haleswar, PS Tezpur,  

Dist.Sonitpur(Assam).                        .……..            Plaintiff.   

     –VERSUS– 

1. Sri Dipak Das,  

    S/O Late Phanidhar Das, 

     Vill. – Barahalia, Tezpur town, 

     Mouza- Mahabhairab, PO & PS Tezpur,  

      Dist.Sonitpur(Assam).      …………. Defendant. 

 
 

   This suit coming on for final hearing or having been 

heard on 28th July, 7th  and 21st  August, 2014.  

 
 Mr. S.Misra , 
 Advocate.    ...... For the Plaintiff 
 

Mr. P.K. Dutta,  
Sr. Advocate           ...... For the defendant. 

 
 
  And having stood for consideration this day, the 30th  

day of  August, 2014 the Court delivered the following Judgment :- 
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J   U   D  G  M   E  N  T 

     

1.            This is a suit for specific performance of contract for 

sale, permanent injunction and compensation, in alternative, refund 

for Rs. 2,00,000/- (Two lacs) only.  

 

2.             The plaintiff’s case, interalia, in brief, is that the husband 

of the plaintiff Sri Nantu Sarmah has been carrying on business of 

Motor repairing and body building workshop under the name and 

style Santosh Engineering Works on the schedule land described in 

the plaint, from the month of January, 1970. The husband of the 

plaintiff was a tenant of Sri Rupak Das/defendant and his mother 

Hiranmoyee Das. The husband of the plaintiff, on 01-01-1970, 

entered into a verbal agreement of tenancy with Smti Hiranmoyee 

Das and Rupak Das and started his business thereon as stated 

above. The defendant Sri Dipak Das, on 25-11-2005, offered to sell 

the suit land to the plaintiff stating that he is the owner of the suit 

land and the sale consideration of the suit land was fixed at Rs. 

7,00,000/-. The plaintiff on 03-12-2005 paid an advance amount of     

Rs. 2,00,000/- (Rupees two lacs) to the defendant as part payment 

towards the total consideration amount in presence of the witnesses 

and on receipt of the said amount, the defendant executed a 

registered “Baina Nama” (Agreement for sale) on 03-12-2005 being 

No. 2229/05 in the Tezpur Sub-Registry Office acknowledging the 

receipt of the advanced amount from the plaintiff for sale of the suit 

land to the plaintiff. As per the registered “Baina Nama” dated 03-

12-2005, the balance amount of Rs. 5,00,000/- is payable within 20 

days at the time of registration of the sale deed in favour of the 

defendant i.e. within 24-12-2005. The defendant had undertaken to 

obtain requisite permission for sale of the schedule land from the 

Deputy Commissioner, Soniptur, Tezpur and from the Development 

Authority within 10 days and for this purpose, the defendant had 

obtained the signature of the plaintiff on different papers.  
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       The plaintiff also pleaded that upon enquiry made by 

herself and her husband, came to learn that Title Suit being No. 50 

of 2005 has been pending in the Court of the then Civil Judge, 

Junior Division No.2, now the Munsiff, Tezpur, instituted by 1) Smti 

Mrinali Das, 2) Smti Purabi Das and 3) Smti Medhali Dutta against 

the defendant (herein) and his brothers for declaration of right, title 

over 1/12 share each portion and separate possession etc. in 

respect of their inherited landed property including the schedule 

land.  

  The plaintiff further pleaded that, thereafter, she sent 

Pleader’s notice upon the defendant requesting the defendant to 

execute the registered sale deed in favour of her by accepting the 

balance sale consideration amount. The plaintiff also stated that the 

sisters of the defendant namely, 1) Smti Mrinali Das, 2) Smti Purabi 

Das and 3) Smti Medhali Dutta sent a Pleader’s notice on 17-12-

2005 to her stating therein not to make any further payment to the 

defendant. The plaintiff is always ready and willing to perform his 

part of contract but the defendant has failed to do so. Hence, this 

suit.    

3.               The defendant has contested the suit by filing written 

statement. In the written statement, it is stated, interalia, that the 

suit is not maintainable in its present from and there is no cause of 

action for the suit. The defendant contended that the husband of 

the plaintiff Sri Mantu Sarmah is carrying repairing Body Building 

workshop under the name and style of Sontosh Engineering Works 

in the schedule land since 1970. Sri Mantu Sarmah was previously 

tenant of defendant No.2 Smti Hiranmoyee Das. The defendant also 

contended that he never offered to sell the suit land to the plaintiff 

and never fixed the sale consideration at Rs. 7,00,000/-. The 

defendant has stated that actually no written agreement for sale of 

the suit land was executed and registered on 03-12-2005. The 

defendant did not acknowledge the receipt of advance amount of 
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Rs. 2,00,000/- vide registered agreement of sale being No. 2229. 

The suit land also not mutated in the name of defendant alone.  

          

                   The defendant further contended that the plaintiff and 

her husband had full knowledge about the TS NO. 50 of 2005 and 

Misc(J) Case No. 75/05. The defendant further stated that the real 

fact is that the plaintiff and her husband as tenant of Motor Garage 

standing on the suit land told the defendant that due to want of 

finance they could not develop their existing business and further 

told that bank will not grant sufficient amount only on the basis of 

existing business and accordingly, the plaintiff requested the 

defendant to execute and register one agreement for sale of the suit 

land in her name and if the defendant does the same then they will 

be able to take good sum of money as loan from the bank by 

showing the said agreement. On good faith, the defendant had 

agreed to make the said agreement, dated 03-12-05 with a view to 

help the plaintiff and her family. Therefore, the defendant has 

prayed for dismissal of the suit     

 

4.          Upon pleadings of the parties and after hearing the learned 

counsels of both sides, my learned predecessor framed and settled 

the following issues :- 

1.  Whether there is cause of action for the plaintiff to file 

the present suit? 

2.      Whether the suit is maintainable in its present form?  

3.    Whether the defendant entered into an agreement with 

the plaintiff for sale of the suit land measuring 1 katha 

under Dag No. 585, 586 under PP NO.5 of village 

Bamunchuburi (Murhateteli) under Mahabhoirab Mouza 

within the district of Soniptur for a consideration 

amount of Rs. 7,00,000/- and received Rs. 2,00,000/- in 

advance by executing a Deed of Agreement?    
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4. Whether the defendant undertook the liability to obtain 

requisite permission for sale of the suit land from the 

competent authorities? 

 5.    Whether the plaintiff is entitled for a decree as prayed 

for? 

 7.    To what relief/ reliefs the parties are entitled? 

  

5.                 During the trial the plaintiff has examined as many as 

3 (three) witnesses and exhibited certain documents to prove its 

case, whereas, defendant has examined none. 

 

6.             Learned advocate for the plaintiff submits that the co-

owner is not a necessary party to suit for specific performance of 

contract. Learned advocate in support of his contention, placed 

reliance the following decisions : 

                 1. AIR 2005 SC 2813(1),        

                 2. AIR 1996 SC 2755, 

                 3. AIR 2008 Rajasthan 174 and  

                 4. AIR 1976 Madhya Pradesh 148. 

      

               Discussions, Decision and reasons thereof. 

7. I have carefully perused the entire case records, 

evidence, both oral and documentary, available on record. Heard the 

argument advanced by learned advocate of plaintiff side. Now, let us 

examine the evidence on record to decide the case at hand.  

 

Issue No.1.  

 8.   Whether there is any cause of action for the plaintiff to 

file the present suit? 

 The plaintiff in his plaint pleaded that  on 03-12-05 the 

defendant has executed and registered a concluded contract for sale 

at a consideration of Rs. 7,00,000/- (Seven lacs) of the suit land 
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described in the plaint in favour of him, and on the same day he 

acknowledged the receipt of Rs. 2,00,000/- as advance amount with 

terms and conditions that the defendant will obtain requisite 

permission for sale within 20 days and balance amount will be paid 

at the time of registration of the sale deed. But, the defendant has 

failed to do so.  

 

 On the other hand, the defendant contended that he   

executed the said agreement with a view to helping the plaintiff and 

her husband to obtain a loan for improvement of their business 

concern, but not for sale of the suit land.    

 A cause of action is a bundle of essential facts. Thus, 

the plaintiff’s assertion of right and denial the same by the 

defendant arises a cause of action which requires judicial 

determination. So, I find that there is a cause of action. Hence, this 

issue is decided in the affirmative and in favour of the plaintiff.  

 

Issue NO. 2 

9.    Whether the suit is maintainable in its present form?        

  This issue has raised by the defendant in his written 

statement but, the defendant has failed to show as to how and why 

the suit is not maintainable in its present from. In absence of any 

specific pleading in regard to the maintainability of the suit, it can 

not be said that the suit is not maintainable.  Hence, this issue is 

answered in the negative and against the defendant.  

 

Issue No.3 

10.              Whether the defendant entered into an agreement 

with the plaintiff for sale of the suit land measuring 1 katha under 

Dag No. 585, 586 under PP NO.5 of village Bamunchuburi 

(Murhateteli) under Mahabhoirab Mouza within the district of 

Soniptur for a consideration amount of Rs. 7,00,000/- and received 
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Rs. 2,00,000/- in advance by executing a Deed of Agreement? - this 

is the vital issue to be adjudicated upon in this case. 

    

 Plaintiff Smti Rekha Devi as PW 1 stated that 

defendant Sri Dipak Das entered into a concluded contract for sale 

of the suit schedule land described in the plaint on 03-12-2005 for 

sale of the suit land at a consideration of Rs. 7,00,000/- and an 

amount of Rs. 2,00,000/- was paid as advance amount to the 

defendant on the same date in presence of the witnesses. The 

defendant on receipt of the advance amount executed a registered 

Bainapatra being No. 2229 of 2005 dated 03-12-2005 in the Tezpur 

Sub-Registry Office. Ext. 1 is the said registered Bainapatra, Ext. 

1(1), 1(2) and 1(3) are the signatures of defendant and Ext. 1(6) is 

the signature of Sri Hiranya Kalita, the scribe. It is also stated that 

as per the said Bainapatra dated 03-12-2005 the balance amount of 

RS. 5,00,000/- was payable within 20 days at the time of 

registration of the sale deed and the defendant had undertaken to 

obtain requisite permission for sale of the suit land from the 

concerning authorities within 10 days. But, the defendant has failed 

to obtain requisite permission for sale within 10 days as stipulated in 

the said agreement and subsequent thereto and thereby breached 

the terms and conditions of the agreement and failed to execute the 

registered sale deed. The plaintiff is always ready and willing to 

perform her part of the contract.  

 PW 2, Nantu Sarma, husband of the plaintiff, in his 

evidence-in-affidavit, supported the aforesaid testimony of PW 1. 

During cross-examination, this PW 2 stated that the suit land was 

belonging to father of the defendant. He did not verify the 

documents of the suit land.  

 PW 3 Sri Hiranya Kalita, the petition writer of Circle 

Office, Tezpur, stated that, on 03-12-05, he wrote the said 

Bainapatra, Ext.1, which was executed by defendant Dipak Das in 
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favour of the plaintiff Rekha Devi. As per the agreement, the price of 

the suit land was fixed at a consideration amount of Rs. 7,00,000/- 

and on the same date, the plaintiff paid an advance amount of Rs. 

2,00,000/- to defendant Dipak Das. Ext. 1(1), 1(2)  and 1(3) are the 

signatures of Dipak Das putting in his presence. Ext. 1(4) and 1(5) 

are the signatures of witness Smti Niharika Baruah and Janmoni 

Saikia respectively, putting in his presence. Ext. 1(6) is his 

signatures as a scribe of the agreement. The contents of the 

agreement was read over to both the parties.  

  During cross-examination, this PW 3 stated that there 

is no mention in the agreement as to who will obtain the sale 

permission and who will bear the necessary expenses in this regard. 

The advance amount was paid in presence of him and the other two 

witnesses. 

 The defendant stand is that he had good relation with 

the plaintiff and her husband, so, on good faith, the defendant had 

agreed to make the said agreement, dated 03-12-05, with a view to 

helping the plaintiff and her families to obtain some money as loan 

from the bank by showing the said agreement to develop their 

existing business concern. The defendant did not think at the time 

of execution and registration of the said agreement that the plaintiff 

will claim the suit land on the basis of the said agreement which was 

made for the purpose as stated above. 

 The execution and registration of the agreement for 

sale (Ext.1) is not in dispute.  

 From the above evidence, it is seen that, on 03-12-05, 

the defendant executed and registered the agreement for sale 

(Ext.1) in favour of the plaintiff Smti Rekha Devi in respect of the 

suit land described in the schedule of the plaint at a sale 

consideration of Rs. 7,00,000/- and on the same day, the defendant 

took an advance amount of Rs. 2,00,000/- from the plaintiff. PW 1 

has proved the said registered agreement as Ext.1.  
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 PW 2 has supported the aforesaid evidence of PW 1. 

PW 3, the scribe, has fully corroborated the said testimony of PW 1 

who in cross-examination categorically stated that the plaintiff 

(purchaser/vendee) paid the advance amount to the defendant/ 

vendor in his presence and other witnesses. He has also proved his 

signature on the agreement for sale as Ext.1(6) and signature of 

defendant as Ext.1(1), 1(2) and 1(3) and the signatures of other 

witnesses, namely, Smti Niharika Baruah and Smti Janmoni Saikia as 

Ext. 1(4) and 1(5) respectively, putting in his presence.          

  From the record, it appears that the defendant is a 

retired Deputy Director of Food and Civil Supply, Govt. of Assam. 

The defendant being a qualified and responsible person, so, the plea 

of defendant that he executed and registered the said agreement for 

sale (Ext.1) with a view to helping the plaintiff and her family to 

obtain a loan to develop the business activities of the plaintiff’s 

garage, is not at all believable story.  

 In view of the above discussions, it is seen that the 

defendant entered into the agreement with the plaintiff for sale of 

the suit land described in the schedule of the plaint for a 

consideration amount of Rs. 7,00,000/- and received Rs. 2,00,000/- 

as advance amount by executing a deed of agreement(Ext.1). 

Therefore, this issue is decided in the affirmative and in favour of 

the plaintiff.  

Issue No. 4.   

11.  Whether the defendant undertook the liability to obtain 

requisite permission for sale of the suit land from the competent 

authorities? 

 

  The plaintiff as PW 1 deposed that the defendant had 

undertaken to obtain the requisite permission for sale of the suit 

land from the competent authorities within 10 days from the date of 

execution and registration of Bainapatra dated 03-12-05 and the 
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defendant had taken her signatures on several forms and papers in 

this regard.  PW 2 has supported the aforesaid version of PW 1.  

 

  The defendant in his written statement stated that he 

did not undertake to obtain requisite permission for sale of the suit 

land from the competent authorities nor obtained the signatures of 

the plaintiff in any form for this purpose.  

 

  Perusal of the agreement for sale (Ext.1), it transpires 

that there is no such clause mentioned therein that the defendant 

will take necessary steps to obtain the sale permission from the 

concerned authorities for sale of the suit land.  

 

  In absence of any clause in the said agreement, dated 

03-12-05, that the defendant will obtain requisite permission for sale 

of the suit land, so it can not be said that the defendant had 

undertaken the liabilities to obtain requisite sale permission. 

Therefore, this issue is decided in the negative and against the 

plaintiff.   

 

Issue No. 5 & 7.   

     Whether the plaintiff is entitled for a decree as prayed 

for and to what relief/ reliefs the parties are entitled? 

 

12.     Both the issues are inter-related and as such, taken up 

together for discussion.   

 

  The plaintiff stated that the suit land and all other land 

inherited by the defendant and his brothers and sisters amicably 

partitioned among them and the schedule land came into the share 

of defendant and the defendant became the absolute owner thereof. 

The schedule land also mutated in the name of the defendant.  
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 The plaintiff pleaded that 1. Smti Mirnali Das, 2. Smti 

Purabi Baruah and 3. Smti Meghali Dutta  instituted the Title Suit 

No. 50/05 in the Court of the then Civil Judge, Dr. Division No.2, 

Sonitpur, Tezpur against the defendant and his brothers for 

declaration of right, title over 1/12th share each and separate 

possession etc. in respect of their inherited land properties including 

the suit schedule land. Out of the said Title Suit, a Misc.(J) case No. 

75/05 had also arisen wherein the learned Munsiff granted ad-

interim order of injunction not to sale the land including the suit 

land. The said suit is still pending for disposal. Ext. 2 is the certified 

copy of the order dated 09-12-05, passed in Misc.(J) case No. 

75/05. 

 PW 2 in his evidence-in-affidavit stated that the same 

facts but during cross-examination, this PW 2 admitted that the suit 

land was in the name of father of Dipak Das (defendant). He also 

admitted that at the time of execution of registered agreement for 

sale of the suit land, he did not verify the land documents of the suit 

land.  

 On the other hand, the defendant contended that he 

never told the plaintiff that he got the suit land of the adjacent land 

on the basis of amicable settlement between brothers and sisters, 

thus he became the absolute owner of the suit land. According to 

him, the suit land was mutated not only in his name but also in the 

name of his brothers. The defendant also stated that he never 

suppressed about the pendency of the litigation between the sisters 

and brothers of the defendant and defendant in respect of the suit 

land. The plaintiff had full knowledge about the said litigation. The 

defendant also stated that he never told the plaintiff before 03-12-

05 or any date that he is the absolute owner of the suit land on the 

basis of amicable partition of the suit land and he has right to sale 

the suit land to the plaintiff. 
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   Perusal of he injunction order passed in connection 

with Misc.(J) Case No. 75/05, dated 09-12-05, goes to show that the 

then learned Civil Judge, Jr. Division No.2, Tezpur passed an ad-

interim temporary injunction against the OP (Sri Dipak Das and 4 

others) restraining and prohibiting the OPs from transferring, 

alienating and dispossessing any part of the suit properties 

mentioned in the schedule to any person until further order.  

 

 The plaintiff’s  averment shows that the Title Suit being  

No. 50/05 filed by the defendants brothers and sisters aforesaid for 

declaration of right, title  over the 1/12 th share each portion and 

separate possession etc. and the Misc.(J) Case No. 75/05 arising out 

of said Title Suit where by an ad-interim order of injunction was 

passed, not to sale the schedule land including the other land are 

still pending for disposal in the Court of the then learned Civil Judge, 

Jr. Division No.2, Tezpur, Sonitpur. On the other hand, the plaintiff 

could not produce any documentary evidence to show that the suit 

land is partitioned in the name of defendant and defendant had 

mutation over the suit land. Rather, PW 2, husband of the plaintiff, 

in cross admitted that the suit land was in the name of the father of 

the defendant. He did not even verify the land documents of the suit 

land.   

 

 In the light of above discussions, it is found that the 

suit property is owned by the defendant along with his brothers and 

sisters jointly. As the suit land is joint property and is not duly 

partitioned amongst the defendant and his brothers and sisters, so 

the decree for specific performance of contract for sale of the suit 

land, can not be granted. However, the decree for alternative relief 

prayer made in the plaint can be granted.  

  Hence, both the issues are decided accordingly.   
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O    R    D    E     R. 

 

13. In the result, the suit of the plaintiff is decreed on 

contest with the following relief :- 

   i) for recovery of advance amount of Rs. 2,00,000/- 

from the defendant. 

  ii) with interest @ 6% per annum from the date of 

institution of the suit till realization of the decreetal amount with 

cost.  

  Prepare decree accordingly.  

 

14.         Given under my hand and seal of this Court, I have signed 

and delivered this judgment on this 30th day of August, 2014 at 

Tezpur.   

        

 
(P.C. Kalita,) 
Civil Judge, 

Sonitpur, Tezpur 
 
Dictated and corrected 
by me . 
  

 
 
 

(P.C. Kalita)  
Civil Judge, 

      Sonitpur, Tezpur 
 

Typed by me 
 
 
(R. Hazarika) 
  Steno. 


